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THE EXCLUSION OF RELIGION FROM GREAT
BRITAIN'S RACE RELATIONS ACT: "SIKH" AND
YE SHALL FIND A VIOLATION OF
HUMAN RIGHTS OBLIGATIONS
Racial discrimination is a problem of international magnitude.
In Great Britain, symptoms of significant racial relations problems
are manifested in high employment of nonwhite minorities, race
riots, and increased minority alienation from the police and the
British justice system.' Nonwhites, mostly of West Indian or Pakis-
tani origin, comprise nearly four percent of Great Britain's popula-
tion.' Thirty-four percent of the West Indian population live in a
density of two or more per bedroom.' Random beatings of Indian
persons, known as "Paki-bashing," are not infrequent.4 As a result,
retaliations by the West Indians are not uncommon. 5 In the East
end of London, for example, young Bengali men have formed vigi-
lance groups against roving bands of racists.6 These groups have
been formed to provide the protection the police have failed to
ensure.
7
The British government has taken several steps to alleviate this
racial distress. On the domestic level, the government has enacted
the Race Relations Act.' Internationally, Great Britain is a signa-
tory of two treaties which denounce racial discrimination. These
treaties are the European Convention For the Protection of Human
Rights and Fundamental Freedoms (European Convention)9 and
the International Convention on the Elimination of All Forms of
Racial Discrimination (International Convention). 0
1. N.Y. Times, Sept. 7, 1980, § 6 (Magazine), at 37.
2. Id. at 51-52.
3. Id. at 52.
4. Id.
5. "Posters line the streets proclaiming: 'We are here because you were there'; 'Today,
people think of India as a poor country, but before the British conquered it, the country was
a land of great wealth.'" Id. at 53.
6. Id. at 51.
7. Id.
8. Race Relations Act, 1976, § 3.
9. The European Convention For the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, 213 U.N.T.S. 222 [hereinafter cited as European Convention].
10. International Convention on the Elimination of all Forms of Racial Discrimination,
Mar. 7, 1966, 660 U.N.T.S. 195 [hereinafter cited as International Convention].
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Despite these international and domestic obligations, the racial
relations problem is still a pressing concern throughout Great Brit-
ain. For the most part, this situation is a result of the British courts'
reluctance to apply laws and treaty provisions which forbid racial
discrimination." l This resistance can be seen specifically in the
courts' narrow interpretation of the Race Relations Act and their
reluctance to apply treaty provisions domestically.' 2 The severity
of these ongoing racial relations problems has resulted in the case
of Mandla v. Lee." In that case the British court ruled that they
were not obligated to prohibit religious discrimination according to
existing racial relations laws and treaty provisions.
14
In July 1982 Mandla v. Lee presented the British Court of Ap-
peals with the following situation. A thirteen-year-old Sikh boy
was denied admission to a private boarding school in Birmingham,
England, because he wore a turban for religious reasons.' 5 The
continuous wearing of a turban is a tenet of the religion of Sikhism.
The court held that the religious sect of the Sikhs was not a racial
group within the meaning of the British Race Relations Act.' 6
Therefore, the Sikh student did not have a valid cause of action
based on racial discrimination. Subsequently, on March 24, 1983,
the House of Lords unanimously reversed the Court of Appeals de-
cision.' 7 This Court determined Sikhs were a "racial" group within
the meaning of the Act, although religious factors were among the
distinctive characteristics of such a group.' 8 To this extent, there
was disagreement between the House of Lords and the Court of
Appeals. One fact, however, remained clear. Religious discrimi-
nation still remained lawful, and hence a blatant loophole under
the Act.' 9
This Comment will explore Great Britain's treatment of racial
discrimination problems in light of British commitments to human
11. A. LESTER & G. BINDMAN, RACE AND LAW IN GREAT BRITAIN 14 (1972).
12. Dickey, The Race Formula of the Race Relations Act, 1974 JURID. REV. 297.
13. Mandla v. Lee, [19831 1 All E.R. 1062; The Times (London), July 30, 1982, at 19,
col. 1.
14. Id.
15. Admission was denied because the student refused, based upon the tenets of his
religion, to remove his turban or to cut his hair. Id.
16. Id. at col. 5.
17. Mandla v. Lee, [1983] 1 All E.R. 1062.
18. Id.
19. Hofier, Religious Discrimination-A Loophole to be Closed?, L. Socy's Gazette,
April 27, 1983, (Magazine), at 1043.
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rights. The British dualistic system 2° will be examined, and its ap-
plication to international law will be discussed. An analysis of the
International Convention 21 and the European Convention22 will
follow. Subsequent discussion will center on the provisions and ap-
plication of Great Britain's Race Relations Act.2 3 An analysis of
the impact of Mandla v. Lee on the relationship of English domes-
tic and international law will expose a conflict in the dualistic sys-
tem. This Comment concludes by proposing ways in which Great
Britain should reconcile its domestic law with current treaty law in
the area of human rights.
I. THE TREATY AS AN INSTRUMENT OF LEGISLATION
Almost no aspect of human activity escapes regulation by
some type of treaty.24 A treaty is an agreement entered into by two
or more States under the authorization of general international
law. 25 International law is a system of law which governs the rela-
tions among States, international persons and individuals.26
Once a treaty has been concluded, mutual rights and obliga-
tions of contracting States are established and the rule ofpacia sunt
servanda applies.27 This maxim expresses the principle that each
treaty in force is binding on the parties and treaty obligations must
be performed in good faith.
2
Treaties are interpreted differently by various nations. In a
State practicing monism,29 international law will have primacy over
20. Dualists hold that international and domestic law systems are completely separate
and distinct. G. VON GLAHN, LAW AMONG NATIONS 5 (1972).
21. International Convention, supra note 10.
22. European Convention, supra note 9.
23. Race Relations Act, 1976, § 3(1).
24. F. ALLEN, THE TREATY AS AN INSTRUMENT OF LEGISLATION xiii (1952)
25. H. KELSON, PRINCIPLES OF INTERNATIONAL LAW 454-56 (1966), reprinted in S.
WILLIAMS & A. MESTRAL, AN INTRODUCTION TO INTERNATIONAL LAW 25 (1979). See also
B. WESTON, R. FALK & A. D'AMATO, INTERNATIONAL LAW AND WORLD ORDER 1 (1980).
26. Id.
27. Pacta sunt servanda is a norm of customary international law which holds that the
treaty establishes the rights and obligations of the parties. This norm has a dual purpose; it
establishes both a law-applying and a law-creating character. B. WESTON, R. FALK & A.
D'AMATO, supra note 25, at 26.
28. The Vienna Convention on the Law of Treaties, May 23, 1969, (U.N. Doc./A.
CONF. 39/27) Jan. 27, 1980.
29. Monism is a unitary conceptualization of law; there is no distinction between the
laws governing international or municipal law. I. BROWNLIE, PRINCIPLES OF PUBLIC INTER-
NATIONAL LAW 33-35 (2d ed. 1973).
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municipal law in both international and municipal decisions. 30
Thus, treaties will be given effect over municipal law. Under a mo-
nistic interpretation, a State has the authority to govern persons
within its territory.3' In a dualistic system, international law has
primacy over municipal law in international decisions; while in
municipal decisions, municipal law has primacy over international
law. 32 Thus, municipal law will address itself to the laws of the
sovereign States, and international law to the sovereign States
themselves.33
"I. iirlcp, 1iuO Uu I realy
The United States and Great Britain interpret treaties differ-
ently. In the United States, certain treaties, when in force and fully
executed, are the supreme law of the land.34 Once these treaties are
ratified, no enabling legislation by Congress is needed to make the
agreement effective.3"
In Great Britain, interpretation of treaty law is based on the
dualistic system. Treaties have binding effect on municipal law
only if incorporated by an Act of Parliament. 36 Therefore, in such
a dualistic system, municipal law will govern over international law
unless the law is embodied by parliamentary action.37 Great Brit-
ain's method of reconciling conflicts between domestic and interna-
tional law has been described as follows: "If one subscribes to a
30. "Municipal law" and "domestic law" will be used interchangeably throughout this
Comment to denote the internal law of Great Britain.
31. I. STARKE, STUDIES IN INTERNATIONAL LAW 1-2 (1965).
32. J. SWEENY, C. OLIVER & N. LEECH, THE INTERNATIONAL LEGAL SYSTEM 1211
(1981).
33. Id. at 1212.
34. This is only true of self-executing treaties. "A treaty provision is deemed to be 'self-
executing' if it establishes rights which are defined clearly and narrowly enough to allow
judicial interpretation and enforcement in the absence of further implementing statutes, ex-
ecutive orders or decrees." R. LILLICH & F. NEUMAN, INTERNATIONAL HUMAN RIGHTS 71
(1979); see also U.S. CONST. art. VI, cl. 2.
35. F. ALLEN, supra note 24, at 23.
36. The Parliament possesses the supreme legislative authority in the United Kingdom.
The Parliament consists of the House of Commons and the House of Lords. The Prime
Minister is the leading member of Parliament. He selects all members of the cabinet and
ministry. The cabinet is comprised of ministers who decide matters of policy in foreign af-
fairs and finance. Most importantly, the cabinet formulates the legislative program annually
placed before Parliament and oversees the enactment of legislation. Mann, The Enforcement
of Treaties by English Courts, 44 THE GROTIUS Soc'y 30 (1958). See also D. HITCHNER &
C. LEVINE, COMPARATIVE GOVERNMENT AND POLITICS 165-66 (1981).
37. B. WESTON, R. FALK & A. D'AMATO, supra note 25, at 28. See also Cheney v.
Conn., [1968] 1 W.L.R. 244, 245.
Vol. 14
4
California Western International Law Journal, Vol. 14, No. 1 [], Art. 5
https://scholarlycommons.law.cwsl.edu/cwilj/vol14/iss1/5
HUMAN RIGHTS OBLIGATIONS
Convention, one then sees that the laws of one's own country are in
conformity with the Convention and the individual cases are then
tried under the laws of one's own country.
38
These conflicting views on treaty interpretation result in a dis-
parity of obligations among member countries. 39  The United
States automatically incorporates the self-executing treaty into law,
while Great Britain, however, does not. This conflict is especially
unfortunate in the field of human rights. Its effect is to deny justice
to many individuals.
B. Human Rights Treaties
Historically, one of the greatest difficulties in providing inter-
national protection of human rights has been the notion that only
States are to be protected by international law.4" An individual,
theoretically, could only be protected by the nation.4 1 Hence, the
movement toward international protection of human rights was de-
veloped slowly.
42
The United Nations was created on June 26, 1945. Its purpose
was to promote world peace through human rights treaty enact-
ments.43 The UN Charter was enacted in 1948 to promote human
rights and fundamental freedoms for all people without regard to
race, sex, language or religion.' The United Nations' capacity to
promote human rights, however, has been severely restricted by its
lack of power to enact and enforce laws.45 Article 2, paragraph 7 of
the UN Charter states: "Nothing contained in the present Charter
shall authorize the U.N. to intervene in any matters which are es-
sentially within the domestic jurisdiction of any State."
'46
Article 55(c) of the UN Charter imposes a duty upon member
signatories to cooperate with the organization in order to promote
"universal respect for, and observance of, human rights and funda-
mental freedoms for all without distinction as to race, language, or
38. Discussion by D. Ormsby-Gore, Undersecretary of State for Foreign Affairs, House
of Commons, (Nov. 26, 1958), as cited in Beddard, The Status of the European Convention of
Human Rights in Domestic Law, 16 INT'L & COMP. L.Q. 206, 210 (1967).
39. F. ALLEN, supra note 24, at xvi.
40. M. McDOUGAL, H. LASSWELL & L. CHEN, HUMAN RIGHTS AND WORLD PUBLIC
ORDER 177 (1980) [hereinafter cited as WORLD PUBLIC ORDER].
41. 1d.
42. Id. at 181.
43. M. MOSKOWITZ, INTERNATIONAL CONCERN WITH HUMAN RIGHTS 112 (1974).
44. Id. at 1.
45. Id. at 64.
46. Id. at 112.
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religion. ' 47 However, the United Nations is unable to enact bind-
ing law. Therefore, there is no procedure available to effectuate this
duty of cooperation in Great Britain.48 Consequently, a citizens
complaint is futile if their State has failed to provide them with the
rights guaranteed by the UN Charter. Currently, no international
legal entity exists which can remedy this infringement of rights.49
In addition to avoiding UN obligations, Great Britain may
also avoid treaty obligations based on the British dualistic interpre-
tation of international and municipal law. Under this interpreta-
tion, municipal law is the law governing human rights. Great
RTrOitin i P qignqtorv of t-vw huimain rihte tr-nt;z wvh;rh rwotect
against racial discrimination: the International Convention on the
Elimination of All Forms of Racial Discrimination,5" and the Eu-
ropean Convention for the Protection of Fundamental Rights and
Freedoms.5 Despite this fact, the treaties are disregarded because
there is domestic law which governs the subject.
II. THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF
ALL FORMS OF RACIAL DISCRIMINATION
The International Convention on the Elimination of All
Forms of Racial Discrimination was adopted on December 21,
1965. This Treaty has since been ratified by one hundred countries,
including all the major powers with the exceptions of the United
States and China.5" The Agreement's substantive provisions "rep-
resent the most comprehensive and unambiguous codification in
the treaty form of the idea of equality of the races."53 The adoption
of the International Convention was part of an effort to institution-
alize the commitment of the UN and to transform these principles
into legal obligations. 4 The Convention solemnly affirms "the ne-
cessity of speedily eliminating racial discrimination throughout the
47. Mann, supra note 36, at 45.
48. Id.
49. If an individual complains that his own national state has infringed the rights which
the Declaration seeks to guarantee to him, his complaint is doomed to remain in the wilder-
ness outside the pale of international law so long as there is no international legal entity
which can espouse it and so bring it into international existence. H. THIRLWAY, INTERNA-
TIONAL CUSTOMARY LAW AND CODIFICATION 187 (1972).
50. International Convention, supra note 10.
51. European Convention, supra note 9.
52. WORLD PUBLIC ORDER, supra note 40, at 586.
53. Schwelb, The International Convention on the Elimination ofAll Forms of Discrimina-
tion, 15 INT'L & COMe. L.Q. 996, 1057 (1966).
54. M. MOSKOWITZ, supra note 43, at 160.
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world, in all its forms and manifestations."55 "Discrimination on
the grounds of race, color, or ethnic origins is an offense to human
dignity. . . a denial of the principles of the Charter of the United
Nations . . . and a violation of the Universal Declaration of
Human Rights."56 Moreover, the Convention has outlined proce-
dures to prevent, deter and rehabilitate existing situations of
discrimination.57
As defined under Article 4 of the International Convention,
the concept of racial discrimination involves three principle ele-
ments. The first element is an act or omission which involves a
distinction, exclusion, restriction or preference. The second ele-
ment concerns whether this act or omission is based on race, color,
descent, or national or ethnic origin. The last element states that
the act or omission must have the "purpose or effect" of nullifying
or impairing the enjoyment of human rights and freedoms in every
area of life.58
The concept of discrimination is to be given its broadest possi-
ble interpretation so that not a "single discriminatory act should
escape condemnation on the grounds that it is not racial discrimi-
nation under the terms of the act."59 It should also be noted that
under Article l(1), mere purpose alone is enough to constitute ra-
cial discrimination.
60
Article 5 further broadens Article 1. "State parties undertake
to prohibit and to eliminate discrimination in all its forms and to
guarantee the right of everyone, without distinction as to race,
color, or national or ethnic origin, to equality before the law, nota-
bly in the enjoyment of several rights." Listed among those rights
are thle civil r1ghta tL .tIuLght, conscience a .nd lg..
55. International Convention, supra note 10.
56. Id. art. 1.
57. McDougal, Lasswell & Chen, The Protection of Respect and Human Rights.- Free-
dom of Choice and World Public Order, 24 AM. U. L. REV. 919, 1061 (1975).
58. Article 4 states:
(1) There must occur a certain act or omission involving a distinction, exclusion,
restriction or preference;
(2) The act or omission must be based on grounds of race, color, descent, or na-
tional or ethnic origin;
(3) The act or omission must have the "purpose or effect" of nullifying or impair-
ing the recognition, enjoyment, or exercise of human rights and fundamental free-
doms in virtually every sphere of life.
International Convention, supra note 10, art. 4.
59. Dore, UN Measure to Combat Racial Discrimination. Progress and Problems in Ret-
rospect, 10 DEN. J. INT'L L. & POL'Y 313 (1981).
60. Id.
61. Article 5 of the International Convention states:
7
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The major issue regarding the interpretation of the Interna-
tional Convention is whether, by ratifying this instrument, a State
assumes the obligation to guarantee all the rights enumerated in
Article 5. In theory, a ratifying State is under an international obli-
gation to ensure all rights guaranteed by the Convention. When a
State fails to fulfill this commitment, a violation of the covenant
exists.62
Article 6 of the Convention provides remedies if such a viola-
tion occurs. This Article mandates that State parties must assure
protection against any acts of racial discrimination which are con-
trary to the Convention. if such discrimination occurs, the perse-
cuted person may seek just and adequate reparation for damages
suffered in that State's domestic courts.
63
In compliance with the fundamental obligations laid down in article 2 of this
Convention, State Parties undertake to prohibit and to eliminate racial discrimina-
tion in all its forms and to guarantee the right of everyone, without distinction as to
race, colour, or national or ethnic origin, to equality before the law, notably in the
enjoyment of the following rights:
(a) The right to equal treatment before the tribunals and all other organs ad-
ministering justice;
(b) The right to security of person and protection by the State against violence
or bodily harm, whether inflicted by government officials or by any individual
group or institution;
(c) Political rights, in particular the rights to participate in elections-to vote
and to stand for election--on the basis of universal and equal suffrage, to take part
in the Government as well as in the conduct of public affairs at any level and to
have equal access to public service;
(d) Other civil rights, in particular:
(i) The right to freedom of movement and residence within the border
of the State;
(ii) The right to leave any country, including one's own, and to return to
one's country;
(iii) The right to nationality;
(iv) The right to marriage and choice of spouse;
(v) The right to own property alone as well as in association with others;
(vi) The right to inherit;
(vii) The right to freedom of thought, conscience and religion;
(viii) The right to freedom of opinion and expression;
(ix) The right to freedom of peaceful assembly and association;
(e) Economic, social and cultural rights, in particular:
(i) The rights to work, to free choice of employment, to just and favour-
able conditions of work, to protection against unemployment to equal pay for equal
work, to just and favourable remuneration;
(ii) The right to form and join trade unions;
(iii) The right to housing;
(iv) The right to public health, medical care, social security and social
services;
(v) The right to education and training;
(vi) The right to equal participation in cultural activities;
(f) The right of access to any place or service intended for use by the general
public, such as transport, hotels, restaurants, cafes, theatres and parks.
International Convention, supra note 10, art. 5.
62. Id.
63. Article 6 states:
Vol. 14
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Great Britain, however, maintains that each State party to the
Convention retains the right to determine the measures necessary to
implement Article 4, which describes the concept of racial discrimi-
nation.' Great Britain, therefore, merely agrees to ban racial dis-
crimination to the extent provided in British domestic law-the
Race Relations Act.65 Due to the British dualistic interpretation of
treaties, the Race Relations Act has precedence over the Interna-
tional Convention in municipal decisions.66
Significant steps have been taken to rectify the broad discre-
tion allowed to member countries in determining whether domestic
laws meet the minimum standards imposed by the International
Convention. Under Article 9(2) of the Convention, a fact-finding
committee has been established to review domestic legislation in
order to determine whether or not it conforms to Article 4 obliga-
tions. 67 This is necessary since each signatory has enacted domestic
legislation regarding protection against discrimination. Conse-
quently, there is a large quantity of legislation that must be re-
viewed. Thus, many issues concerning the interpretation of the
Convention still remain unresolved.68
Article 14 has been the most difficult provision of the Interna-
tional Convention to enforce. This Article recognizes the compe-
tence of the fact-finding committee to consider alleged treaty
violations by a State party against an individual. 69 However, per-
States [sic] Parties shall assure to everyone within their jurisdiction effective
protection and remedies, through the competent national tribunals and other State
institutions, against any acts of racial discrimination which violate his human rights
and fundamental freedoms contrary to this Convention, as well as the right to seek
from such tribunals just and adequate reparation or satisfaction for any damage
suffered as a result of such discrimination.
Id. art. 6.
64. Buergenthal, Implementing the U.N. Racial Convention, 12 TEX. INT'L L.J. 187, 210
(1977).
65. Id. at 208.
66. See supra text accompanying notes 31-33.
67. Article 9(2) states:
The Committee shall report annually, through the Secretary-General, to the
General Assembly of the United Nations on its activities and may make sugges-
tions & general recommendations based on the examination of the reports and in-
formation received from the States [sic] Parties. Such suggestions and general
recommendations shall be reported to the General Assembly together with com-
ments, if any, from States [sic] Parties.
International Convention, supra note 10, art. 9(2).
68. Buergenthal, supra note 64, at 208.
69. Article 14(1) states:
A State Party may at any time declare that it recognizes the competence of the
Committee to receive and consider communications from individuals or groups of
individuals within its jurisdiction claiming to be victims of a violation by that State
Party of any of the rights set forth in this Convention. No communication shall be
9
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sonal complaints may not be received until ten State parties recog-
nize the competence of the committee.7" Presently only nine State
parties have proclaimed recognition. The United Kingdom is not
one of these parties.7" Thus, a person in a country such as Great
Britain cannot invoke the international machinery under the Inter-
national Convention which has been provided in the European
Convention.72 Although the Treaty recognizes the need for such
additional protective devices, it does not insist that this body be
established by every party State.73 In order to ensure the protection
of human rights guaranteed by the Treaty, this option must be con-
ver; U lilno aul oOUULIal.
Without the implementation of international machinery, indi-
viduals will not have effective redress under the Convention.75
Great Britain can therefore "legally" circumvent obligations of the
International Convention until an enforcement mechanism is in
effect.
III. THE EUROPEAN CONVENTION FOR THE PROTECTION OF
HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
The European Convention for the Protection of Human Rights
and Fundamental Freedoms was signed in Italy on November 4,
1950, and entered into force on September 3, 1953.76 The United
Kingdom was the first State to ratify the Convention. As of De-
cember 31, 1979, twenty-one States were parties.77
The European Convention has a unique aspect. The goal of
fundamental freedom of the individual against the power of the
received by the Committee if it concerns a State Party which has not made such a
declaration.
International Convention, supra note 10, art. 14(1).
70. Report of the Secretary-General on the Status of the International Convention on
the Elimination of all Forms of Racial Discrimination, at 2-3, U.N. Doc. A/32/186 (1977).
See also Dore, supra note 59, at 313.
71. See Dore, supra note 59, at 321.
72. R. LILLICH & F. NEUMAN, supra note 34, at 553.
73. Richardson, Will the Rapidly Accumulating Body of the U.N. Law on Racial Discrimi-
nation Truly Be Effective?, 1970 AM. Soc'Y INT'L L. PROC. 110, quoted in R. LILLICH & F.
NEUMAN, supra note 34, at 144.
74. Id.
75. R. LILLICH & F. NEUMAN, supra note 34, at 100.
76. European Convention, supra note 9.
77. See Bayefsky, The Impact of the European Convention on Human Rights in the U.K.."
Implications for Canada, 13 OTTAWA L. REV. 507, 511 (1981). The following states are par-
ties: Austria, Belgium, Cyprus, Denmark, France, Federal Republic of Germany, Greece,
Iceland, Ireland, Italy, Liechtenstein, Luxembourg, Malta, Netherlands, Norway, Portugal,
Spain, Sweden, Switzerland, Turkey and the United Kingdom.
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State is embodied in the preamble to the Convention as well as
included among the objectives of the Council of Europe.78 Adop-
tion of this principle; "The maintenance and further realization of
human rights and fundamental freedoms" is also a condition of
membership in the Council of Europe. 79 Hence, the European
Convention has been described as "a new landmark in the develop-
ment of the status of the individual in international law."
80
The European Convention has had a profound effect on inter-
national law. Special European organizations have been estab-
lished to oversee the operation of enumerated rights and liberties
defined within the Treaty.8' The underlying purpose of the Euro-
pean Convention is to protect the individual against arbitrary inter-
ference by the State.82
According to Article 1 of the European Convention, the
United Kingdom must ensure conformity with the Convention's
provisions. Article 1 of the Convention states, "The High Con-
tracting Parties shall secure to everyone within their jurisdiction the
rights and freedoms defined in section 1 of the Convention."83
Section 1 contains Articles 2-12 which list the fundamental
freedoms and rights guaranteed by the Convention.84 Article 14
further secures the rights and freedoms set forth in the Convention
without discrimination based on any grounds such as sex, race,
color, language, religion, political or other opinion, national or so-
cial origin, association with a national minority, property, birth, or
other status.85
Commentators maintain that the drafters of the European
Convention intended to create rights and duties directly enforcea-
ble by persons in domestic courts of member States. 86 Given this
interpretation, the European Convention should be self-execut-
78. The Council of Europe was formed on May 5, 1949. It consisted of two organs: the
Committee of Foreign Ministers and the Consultative Assembly. The goals of the Council
were of the maintenance and further realization of human rights and fundamental freedoms.
L. SOHN & T. BUERGENTHAL, INTERNATIONAL PROTECTION OF HUMAN RIGHTS 1000
(1977).
79. Id.
80. Golsong, The European Convention on Human Rights Before Domestic Courts, 38
BRIT. Y.B. INT'L L. 445, 447 (1962).
81. Id.
82. Id.
83. European Convention, supra note 9, art. 1.
84. Id.
85. Beddard, supra note 38, at 214.
86. Id. at 207.
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ing,s and its terms should become part of the domestic law of the
State. This conclusion is derived from the statutory language in the
Convention, and the attitudes of the majority of the States which
have incorporated the Treaty into their internal law.88
A second interpretation urges that all contracting States are
under an obligation to provide effective remedies.89 Article 13 of
the Convention holds that if the rights set forth in the Convention
are violated, there should be a right to a remedy before a national
authority.9 °
A third interDretative view opines that each sienatorv should
have wide latitude in its determination of guaranteed freedoms. 91
The speaker for the Committee on Legal and Administrative Ques-
tions of the Consultative Assembly for the Convention explained:
The international convention shall establish and give a general
defnition of a list of guaranteed freedoms. Each country shall,
through its own legislation, determine the conditions in which
these guaranteed liberties shall be exercised within its territory,
and, in defining the practical conditions for the operation of
these guaranteed liberties, each country shall have a very wide
freedom of action (emphasis added).92
The European Convention's underlying purpose is to ensure
that member signatories observe human rights standards through
their domestic law.9 3 Although Parliamentary enactment of the
Convention would fulfill this goal, Great Britain has failed to pur-
sue this course. 94 Although incorporation is not required, the Con-
vention does obligate State parties to secure these rights directly in
their internal law by reason of Article 13.95 Article 13 specifically
87. Id.
88. Id. See also Buergenthal, The Domestic Status of the European Convention on
Human Rights, 13 BUFFALO L. REV. 354 (1964).
89. Golsong, supra note 80, at 445.
90. Id. "Everyone whose rights and freedoms as set forth in this Convention are vio-
lated, shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity." European Conven-
tion, supra note 9, art. 13.
91. Professor Teitgen, Rapporteur of the Committee on Legal and Administrative
Questions of the Consultative Assembly, quoted in Beddard, supra note 38, at 209.
92. Id.
93. McCouch, Implementing the European Convention on Human Rights in the United
Kingdom, 28 STAN. J. INT'L L. 148 (1982).
94. Id.
95. Duffy, English Law and the European Convention on Human Rights, 29 INT'L &
COMP. L. Q. 617 (1980); see also Golsong, supra note 80, at 456.
Vol. 14
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gives relief for violation of the rights established by the European
Convention.
In 1964 the Secretary General of the Council of Europe re-
quested a memorandum explaining the manner in which British in-
ternal law complied with the provisions of the European
Convention.9 6 Great Britain subsequently furnished a fifty-page
memorandum, explaining the common and statutory law incorpo-
rating the provisions of the Convention. This presentation was the
extent of British compliance.97 Today, the Convention has still not
been assimilated into British law.98
Great Britain justifies its refusal to incorporate the Treaty on
the ground that British law contains safeguards equivalent to those
in the Convention.99 Nevertheless, there are some provisions in the
European Convention which are nonexistent in the English com-
mon law."° The areas in which the common law is deficient under
Convention standards have led English judges to regard these defi-
ciencies as a reflection of parliamentary inaction.' 0 ' In such cases
English judges tend not to ignore the Convention even when they
cannot apply it; instead they call for statutory reform.' 0 2 Now cer-
tain aggrieved British citizens may bring an action against the Brit-
ish government before the European Commission on Human
Rights. 103
96. On receipt of a request from the Secretary-General of the Council of Europe any
High Contracting Party shall furnish an explanation of the manner in which its internal law
ensures the effective implementation of any of the provisions of the Convention. European
Convention, supra note 9, art. 57.
97. Bayefsky, supra note 77, at 520.
98. See supra text accompanying notes 36-38.
99. McCouch, supra note 93, at 148.
100. Id. at 149.
101. Id. at 154.
102. Id.
103. Article 14 of the Convention provides for the setting up of a European Commission.
The Commission went into effect on July 15, 1955, and is now recognized by ten State mem-
bers. Article 24 gives the Commission competence to consider complaints lodged by a con-
tracting party concerning an alleged breach of the Convention by another contracting party.
The United Kingdom did not recognize the jurisdiction of the Commission until 1966. The
oft-stated reason for this delayed recognition was that "Englishman would receive no greater
protection than was furnished by the Common Law." About 150 applications per year have
been made against the United Kingdom, far more than any other country. In the last three
years, 300 applications have been filed against the United Kingdom. Bayefsky, supra note
77, at 502; see also R. LILLICH & F. NEUMAN, supra note 34, at 327 (1979).
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IV. PROTECTED RIGHTS IN ENGLISH LAW UNDER THE
EUROPEAN CONVENTION
Although not obligated to do so, Great Britain has occasion-
ally permitted the European Commission to consider complaints
regarding human rights violations on the behalf of aggrieved per-
sons. These cases raise the question of the adequacy of British
law."o In these hearings Great Britain has been found to have vio-
lated the Convention in six cases. 105 The human rights found vio-
lated were prison rights, freedom of speech, the right to join trade
unions, and mental health protections.
1. Prison Rights. In Golder v. United Kingdom, 10 6 a violation
of the European Convention was found. Article 6(1)1 ° 7 guarantees
the right of access to a court for determination of civil rights and
obligations, and Article 81 guarantees the right of respect for cor-
respondence. In this case a prisoner was accused of assaulting an
officer during a prison disturbance and demanded his record be
cleared. A British court decision deprived him of correspondence
with a solicitor. On subsequent appeal to the Commission, this de-
cision was held to have violated Articles 6(1) and 8 of the
Convention.
In Ireland v. United Kingdom,1°9 the Commission also found a
violation of the European Convention. Article 3 states that "No
one shall be subjected to torture or to inhumane or degrading treat-
ment or punishment.""'  The Commission found that five tech-
niques used on prisoners, such as deprivation of sleep, exposure to
loud noises, and reduced diets amounted to "inhumane or degrad-
ing treatment or punishment"I" contrary to Article 3.
In the Tyrer Case,"I2 the Commission also found a violation of
Article 3. In that case a prisoner's rights were deemed violated
when he was beaten with a birch, resulting in bodily injury. This
beating amounted to "degrading treatment" within the meaning of
104. Bayefsky, supra note 77, at 512.
105. Id. at 514.
106. Id.; Golder Case, (1975) Ser. A, No. 18 [Eur. Ct. of Human Rights]; see also Euro-
pean Court of Human Rights, Series A, Vol. 18.
107. Bayefsky, supra note 77, at 514; see also European Convention, supra note 9, art.
6(1).
108. Bayefsky, supra note 77, at 514; see also European Convention, supra note 9, art. 8.
109. Ireland Case, (1977) Ser. A, No. 25 [Eur. Ct. of Human Rights].
110. European Convention, supra note 9, art. 3.
Ill. Bayefsky, supra note 77, at 514; see also European Convention, supra note 9, art. 3.
112. Tyrer Case, [1978] Ser. A, No. 26 [Eur. Ct. of Human Rights].
Vol. 14
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Following these cases, new procedures have been instituted in
the prison system. These safequards include the right to consult
with solicitors in civil proceedings and the abandonment of judicial
corporal punishment. 114
2. Freedom of Speech. In The Sunday Times Case,"5 the Eu-
ropean Commission held that a British injunction, which forbade
the Sunday Times from tracing the history of the drug
"thalidomide" amounted to a violation of the European Conven-
tion." 6 Article 10 grants the right of freedom of expression to all
individuals. The Times article criticized the existing English law
regarding damages in personal injury cases and voiced moral out-
rage at the inadequacy of proposed settlement terms." 7 The Sunday
Times by printing this information, required the English courts to
develop a balance between the protection of free speech and judi-
cial authority."' The injunction was discharged and the law of
contempt was liberalized in favor of free speech." 9 The court
found an overriding social interest in making the details of the
Thalidomide tragedy known to the public.' 20 Thus, the newspaper
was awarded approximately fifty thousand dollars, and the law of
contempt was reformed by legislation enacted on August 27,
1981.121
3. Right to Join Trade Unions. In Young, James & Web-
ster, 2 2 the Commission found a violation of Article 11, which
guarantees the "freedom of association, including the right to form
and join trade unions for the protection of the individual's inter-
ests.' 123 In this case three employees were dismissed from British
Rail for failing to join a trade union. Subsequent to this ruling, the
113. Bayefsky, supra note 77, at 515.
114. Id.
115. Id.; see also The Sunday Times Case, (1979) Ser. A, No. 30 [Eur. Ct. of Human
Rights]. European Court of Human Rights, Series A, Vol. 30.
116. Bayefsky, supra note 77, at 515; see also European Convention, supra note 9, art.
10.
117. Bayefsky, supra note 77, at 157.
118. Id. at 158.
119. Id.
120. Id.
121. Contempt of Court Act 1981, ch. 49, reprinted in Bayefsky, supra note 77, at 516.
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Trade Union and Labor Relations Act 2 4 was amended to modify
the rules of closed shop. Employees were no longer allowed to be
fired for failure to join a union.
4. Mental Health. In X. v. United Kingdom,125 a man was
conditionally discharged from a mental hospital. Three years later
he was returned to the institution without a hearing to determine
his mental condition. The Commission found a violation of Article
5(4),126 which provides for the right to have one's detention speed-
ily decided by a court. The British government has since intro-
duced the Mental Health Amendment Bill, 127 which permits
patients redress for unjustified detention.
128
The preceding cases demonstrate that British courts have been
willing to invoke the European Convention in certain situations.
Most importantly, the publicity generated by the Commission's
findings in these cases has resulted in several changes in British do-
mestic law.129 However, the effect of the European Convention on
British law remains severely limited. Individuals have no standing
to bring a cause of action before the European Commission.'30 The
Commission is not composed of permanent members. 13 1 Such im-
permanency results in an inordinate passage of time before a case
is heard by the Commission. 132 Moreover, unless Great Britain
permits the European Commission to even consider the complaints,
the domestic law on the subject at issue will prevail. This is the
direct result of Britian's dualistic interpretation of international
law. 1
33
This deficiency between common law and the European Con-
vention has also been reflected in the field of racial discrimination.
When individuals claim violations of racial discrimination, British
courts will invoke the Race Relations Act rather than the European
124. Bayefsky, supra note 77, at 517.
125. Id. at 519; see also (Application No. 6998/75), Judgment of European Court of
Human Rights, 5 Nov. 1981.
126. European Convention, supra note 9, art. 5(4).
127. Bayefsky, supra note 77, at 517.
128. Id.
129. Id. at 516.
130. In theory the Commission must assist the individual in an appearance before the
Court. Id. at 525.
131. Id.
132. Id.
133. See supra text accompanying notes 36-38.
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Convention. 3 4 Although a British citizen technically has rights
under both the International Convention and European Conven-
tion, Great Britain's courts have refused to invoke these treaties. If
a cause of action does not exist under the Race Relations Act, it
also will not exist under either convention. Ultimately, there will
be no redress for the British citizen.
V. THE RACE RELATIONS ACT
The Race Relations Act was first passed in 1965.115 The Race
Relations Act of 1976 represents Great Britain's third attempt to
find an appropriate framework for antidiscrimination laws. 13 6 This
enactment symbolizes a radical departure from Great Britain's
traditional neutrality in the human rights arena.'37 Britain stands
unique among advanced societies. The British government has
neither a written constitution nor a bill of rights which guarantee
equality before the law.' 38 The Race Relations Act is a step toward
providing equality for all. This legislation proclaims that "every-
one must be treated on equal footing, regardless of race, color, eth-
nic or national origin, or nationality."' 13 9 The Act also provides for
effective legal remedies if discrimination is disclosed. 4 °
The definition of race is carefully framed in section 3,141 which
provides: "(1) . . . 'racial grounds' means any of the following
grounds, namely color, race, nationality, or ethnic or national ori-
gins. . . 'racial group' means a group of persons defined by refer-
ence to color, race, nationality, or ethnic or national origins
",142
The corresponding definition of racial discrimination in the In-
ternational Convention is found in section 4(2). 14  That section
condemns discrimination based on the grounds of race, color, de-
scent, or national or ethnic origin. 14 Under the European Conven-
tion, Article 14 secures the individual rights without discrimination
134. Race Relations Act, supra note 8.
135. A. LESTER & G. BINDMAN, supra note 11, at 153.
136. Bindman, The Law and Racial Discrimination: Third Thoughts, 3 BRIT. L.J. Soc'Y
110 (1976).
137. Id. at 15.
138. Id.
139. Race Relations Act, supra note 8.
140. d.
141. Race Relations Act, supra note 8, § 3(1).
142. Id.
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based upon race, color, language, religion, political or other opin-
ion, national or social origin, association with a national minority,
property, birth, or other status.' 45 Arguably, British domestic and
international definitions of racial discrimination do not conflict.
However, racial discrimination under the terms of the British Race
Relations Act has not been easy to prove.
A4. Application of the Race Relations Act
The first case to receive national attention under the Race Re-
latolns ct' was Londun Borough Councii v. Race Relations
Board.'46 The plaintiff, Mr. Stanislaw Zesko, was Polish. He was
denied the right to place his name on a housing list at the Ealing
London Bourough Housing Council because he was not a British
subject. He filed a complaint with the Racial Relations Board.
147
The Board committee determined that the Council had unlawfully
discriminated against Mr. Zesko on the basis of his national ori-gin,14 and was in violation of section 5(C) of the Race Relations
Act. On appeal, the House of Lords held that the term "national
origins" in the race formula did not encompass nationality in the
sense of citizenship. 4 The court maintained that this term referred
solely to connections with a particular country or nation at the time
of birth.' Based on this reasoning, the court held that the Ealing
London Borough Council had not perpetuated an unlawful act of
racial discrimination.15 1
Ealing London Borough Council was decided in 1972. Two
cases concerning racial discrimination in social clubs subsequently
received widespread attention. Section 2 of the Race Relations Act
of 1968 forbids any person or any section of the public from dis-
criminating on racial grounds. In Charter v. Race Relations
145. Id. art. 14.
146. Ealing London Borough Council v. Race Relations Board, [1972] 1 A.C. 342.
147. The Race Relations Board was created in 1965 and reconstructed by the 1968 Act.
Its general functions were to assure compliance with the provisions (defining unlawful dis-
crimination) of Part I of the 1968 Act and to resolve grievances arising out of those provi-
sions. A. LESTER & G. BINDMAN, supra note 11, at 29 1.
The Race Relations Board has since been replaced by the Commission for Racial
Equality. Pardoe, Investigation by the Commission for Racial Equality, 132 NEw L.J. 670
(1982).
148. A. GRIFFITH, THE POLITICS OF THE JUDICIARY 102 (1981).
149. Id.
150. Id.
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Board,152 Mr. Amarjit Singh Shah, an Indian, applied to join the
East Ham South Conservative Club. 5 3 His membership was re-
jected when the Club's committee chairman took into account the
plaintiff's brown skin color.'54 He complained to the Race Rela-
tions Board,' and the Board issued a complaint against the club.
Upon final appeal to the House of Lords, the complaint was re-
jected. The house concluded that club members were not members
of the public.'56
In Docker's Labour Club v. Race Relations Board,'57 a member
of a Docker's Club invited a colored man, Mr. Sherrington, as his
guest. 158 Mr. Sherrington was a member of an associate club in the
same town, yet he was asked to leave the Docker's Club.' 59 The
question raised was whether associates were a "section of the pub-
lic."' 6 ° The County Court and the Court of Appeals found that
associates were not members of a section of the public; Mr. Sher-
rington, a colored man, therefore could be lawfully discriminated
against. 
6 1
A 1975 case further compounded the problem. In R. v. Race
Relations Board ex parte Selvarajan,162 the applicant had been ap-
pointed as a grade one college lecturer in 1961.163 He remained at
the college for fourteen years, but, unlike most of his colleagues, he
never received a promotion. Basing his claim on discrimination on
both his skin color and his race, the Race Relations Board con-
ducted an investigation on his behalf.'" The subcommittee found
that the college had unlawfully discriminated against this individ-
ual. 65 The case was remanded to the employment committee.
66
After reinvestigation, the committee rejected the complaint. 167 The
British courts determined that there had been no unlawful





157. [1976] 1 All E.R. 12.
158. A. GRIFFITH, supra note 148, at 102.
159. Id. at 103.
160. Id.
161. Id.
162. [1975] 1 W.L.R. 1686.
163. A. GRIFFITH, supra note 148, at 104.
164. Id.
165. Id.
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discrimination.1 6
The Race Relations Act is subject to various interpretations.
Although discrimination is objectively illegal, it is subjectively dif-
ficult to prove racial discrimination. The Race Relations Act does
provide protection, but only if a person falls under the specific
terms of the Act. The victims of racial discrimination are privi-
leged only in the academic sense that they alone may seek redress
under the Act. This is not the case in the area of religious discrimi-
nation. Initially, the drafters of the Act intended that a religious
discrimination claim be incorporated within one of the specifically
mentioned ,asificatiUIts of rai l iIIIIIOLiUI-. T1; .4-r
fortunately, was shortsighted. To date, there has been no British
judicial protection of religious discrimination.
B. Exclusion of Religious Discrimination Under the Terms of the
Race Relations Act
During the initial committee stages of the 1968 Race Relations
Act, a member of Parliament argued that an amendment similar to
the UN Universal Declaration of Human Rights should be added
to the Act. 169 The provision would have forbidden discrimination
on the grounds of "race, color, sex, language, religion, political or
other opinion, national or social origin, property, birth, or other
status."' 7 ° The attempt to incorporate religion was unsuccessful.
The British have offered vague reasons for not incorporating
religion within the 1968 Act. In 1965 the Home Secretary stated
that the Act would include people of the Jewish faith in that "[A]
person of the Jewish faith, if not regarded as caught by the word
'racial' would undoubtedly be caught by the word 'ethnic' but if not
caught by the word 'ethnic' would certainly be caught by the scope
of the word 'national' as having a national origin." '171
Consequently, the ambit of the current Race Relations Act ex-
cludes religion. If an individual can prove discrimination on reli-
gious, but not racial grounds, this discrimination is perfectly lawful
within the meaning of the Act.'72 Since discrimination based upon
168. Id. at 106.
169. Quinton Hogg argued this proposal during the committee stage of the 1968 bill. A.
LESTER & G. BINDMAN, supra note 11, at 97.
170. Id.; see also May 1968 official report (H.C.) Standing Committee B, Col. 58, as cited
in A. LESTER & G. BINDMAN, supra note 11, at 97.
171. A. LESTER & G. BINDMAN, supra note 11, at 156.
172. Examples of such discrimination include:
1. An employer in an area of Asian settlement advertises for workers and stipu-
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religious grounds is not prohibited, an Israeli may be discriminated
against on the grounds that he is an observant Jew, or an Indian on
the grounds that he is a Sikh. 173 "Accordingly, it becomes a ques-
tion of fact in each case whether one is being discriminated against
on religious grounds or whether a religious bar is being used as a
mere pretext for excluding nonwhites."' 174  Only the latter is
illegal. 171
In reality, protection against religious discrimination extends
only to those included within the specific terms of the Race Rela-
tions Act. A current example of religious discrimination where this
reasoning was initially unsuccessfully applied is Mandla v. Lee.
76
C. Mandla v. Lee
In 1978 Mr. Mandla, a Sikh, applied to send his son to a pri-
vate school of fine standing which took boys of all races. 177 Of the
305 boys enrolled in Park Grove school, over 200 students were
English. The remaining students consisted of thirty-four Hindu,
sixteen Persian, seven Chinese, six Black and five Sikhs. 17 8 In ac-
cordance with the school dress code, the headmaster demanded
that Mandla's son remove his turban and cut his hair. Mr. Mandla
refused, and his son was denied admittance to the school. The
headmaster declared that school regulations regarding uniforms
lates that only Christians should apply. His recruitment records reveal that he has
only employed white workers in the past and rejected all Asian applicants without
inquiry of their religious beliefs. The employer has acted unlawfully using religion
as a pretext for discriminating on grounds of color or national origin.
2. An employer refuses to accept workers with beards or turbans, but he does
employ workers ,o AS;,, ,-ii,,n ,ellio onrrn, Rikhs who have abandoned these
requirements of their religion. The employer's objection is not unlawful because
there is no evidence that it is based on color, race, or ethnic or national origins.
3. A public school refuses to admit orthodox Jews as pupils on the ground that
they will impair the Christian character of the school; however, the school accepts
pupils of Jewish parentage, provided that they attend school prayers and play
games on Saturday. The discrimination is not unlawful, because it is based on
religion rather than race or ethnic origin.
A. LESTER & G. BINDMAN, supra note IH, at 155-57.
173. "Sikh" was derived from the Sanskrit word for disciple. Sikhs were the disciples or
followers of Guru Nanak who was born in 1469 in India. He had a following of about 14
million, most living in Punjab, India. Sikhs are recognized by their colorful turbans and
beards and noted for their physical prowess and hard work. Guru Nanak set down various
rules for the Sikhs, inter alia, that their hair was not to be cut and was to be covered by a
turban at all times. [1983] 1 All E.R. 1062; L.A. Times, Nov. 5, 1982, at § 14, col. 3.
174. A. LESTER & G. BINDMAN, supra note 11, at 155.
175. Id.
176. The Times (London), July 30, 1982, at 19, col. 1.
177. Id. at col. 1.
178. Id.
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could not be relaxed. 79 No turbans were permitted. 8 '
Mr. Mandla immediately reported the incident to the Commis-
sion for Racial Equality, 8 ' claiming an act of discrimination
against his son. He substantiated his claim by citing Section 3 of
the Race Relations Act of 1976, which makes it unlawful to dis-
criminate against an individual on the grounds of color, race, ethnic
or national origin, or nationality and citizenship.' 82 Mandla
claimed that he and his son were being discriminated against be-
cause Sikhs are a group of persons "defined by reference to ethnic
origins."' 3
The Commission for Racial Equality assisted Mr. Mandla in
his action against the headmaster. The Birmingham County Court
dismissed the suit.'8 4 The Court of Appeals also dismissed the
claim, affirming that "Sikhs" were not a "racial group" and they
could not be defined by reference to their ethnic or national
origins. 1
85
The court reached its decision after reviewing cases based
upon ethnic origin. The cases which were examined concerned
people of Jewish descent. Both Clayton v. Ramsden 186 and Re
Tuck's Settlement Trust"8 7 indicated that when Jews were defined
as an "ethnic group," it meant that the group as a whole shared a
common racial characteristic. 88 In contrast, Sikhs did not recog-
nize any distinction of race between themselves and other Indian
people. The court held that since the difference between Muslims,
Sikhs and Hindus was essentially religious and cultural rather than
179. Id.
180. Id.
181. The Commission was established in 1968 after the Race Relations Act was passed.
The Commission's functions are to receive complaints from aggrieved individuals and to
give assistance in the form of legal advice, conciliation and representation. The Commission
is comprised of a chairman and fourteen members appointed by the Home Secretary. The
Commission's major purpose is to investigate discriminatory practices. H. STREET, FREE-
DOM, THE INDIVIDUAL, AND THE LAW 302, 304, 308 (1982).
182. Id. at 302.
183. "The word ethnic was derived from the Greek word ethnos which meant heathen.
It was used to demonstrate to the non-Israeli nation, the Gentiles, the translation of the
Hebrew Old Testament into the Greek Septuagint. The Concise Oxford Dictionary defines
ethnic as pertaining to race. The 1972 supplement cites the Jewish people as the best known
example of an ethnic group." The Times (London), July 30, 1982, at 19, col. 1.
184. Id. at 19, col. 1.
185. Id. at 19, col. 3.
186. [1943] A.C. 320 (H.L. 1942)(E.).
187. [1978] 2 W.L.R. 411 (C.A.).
188. The Times (London), July 30, 1982, at 19, col. I.
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biological, "it was not unlawful to discriminate against them."'' 89
Therefore, Sikh's, as a religious group, were exempt from coverage
by the act. This holding illustrates a conflict between the protection
provided by international and domestic law in the area of religious
discrimination.
On March 24, 1983, the House of Lords revised their prior
holdings. They unanimously held that Sikhs were a racial group
within the meaning of the Act. 19° Hence, the "no turban" rule
maintained by the school was a direct insult to the boy's racial
group.' 9 ' As such, this was considered to be unlawful racial
discrimination.'92
Even though the Mandla decision was reversed, the holding
remains the same-religious discrimination is lawful. Both the In-
ternational and European Conventions state religion to be an im-
permissible ground for discrimination against individuals. 193 Yet,
religious protection is conspicuously missing from the Race Rela-
tions Act of 1976.
D. Conflict Between Domestic and International Law
As a result of the Mandla ruling,' 94 religious discrimination
has become a "lawful" means of discrimination in Great Britain.
Moreover, the decision is also in direct conflict with the terms of the
International Convention and the European Convention.
Under Article 5(d) of the International Convention, "State
parties undertake to prohibit racial discrimination in all its forms,
including the civil right to freedom of thought, conscience and reli-
gion.195 Under the European Convention, Article 9 states in es-
sence that: (1) everyone has the right to freedom of thought,
conscience and religion including the right to practice this freedom
alone or in public; and (2) freedom to manifest one's religion or
beliefs is subject only to legal limitations. 196
189. Id.
190. Mandla v. Lee, [1983] 1 All E.R. 1062
191. Id.
192. Id.
193. Hofler, supra note 19.
194. See supra text accompanying notes 177-89.
195. International Convention, supra note 10, art. 5, para. d.
196. (1) Everyone has the right to freedom of thought, conscience, and religion; this
right includes freedom to change his religion or belief, and freedom either alone or
in community with others and in public or private to manifest his religion or belief,
in worship, teaching, practice and observance.
(2) Freedom to manifest one's religion or beliefs shall be subject only to such limi-
tations as are prescribed by law and are necessary in a democratic society in the
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The Race Relations Act, in contrast to the two treaties, does
not recognize religious discrimination as illegal discrimination.
Under the British dualistic system, domestic law controls in munic-
ipal cases. The Race Relations Act has excluded from its operation
coverage for discrimination based on religion. As a result, individ-
uals discriminated against on religious grounds are not protected
by the British system. In order to fully assume human rights treaty
obligations, Great Britain must modify the Race Relations Act by
including a prohibition against religious discrimination.
Vi. PKOPOSAL
A nation which signs a human rights treaty has guaranteed the
protection of specified fundamental rights and freedoms to its citi-
zens. '97 These fundamental rights protect the life of the individual;
his personal freedom and family circle; freedom of religion,
thought, and property, association, assembly and the press.' 98 The
primary objective is protection of the freedom of the individual
against the power of the State. 19 9 If a signatory is to circumvent
these guaranteed rights, there is no purpose in signing the treaty.
The heart of the problem stems from the inability of the interna-
tional community to successfully reconcile the rights and liberties
of the individual with the legitimate interests of the State.2 °°
If human rights are to be internationally protected, these tenets
must be mutually binding upon every signatory. 2 1 Absent "effec-
tive" procedures for uniform interpretation and implementation of
Conventions, disparate application by each signatory will continue
to occur. "Law on the books, without vigorous enforcement, may
have little relation to actual conduct. ' 2 2 The Conventions should
require all contracting States to bring municipal law in accord with
the provisions of treaty law.203
At present, this procedure is impossible in Great Britain since
a dualistic relationship exists between international and municipal
interests of public safety, for the protection of public order, health, or morals, or for
the protection of the rights and freedoms of others.
European Convention, supra note 9, art. a.
197. R. LILLICH & F. NEUMAN, supra note 34, at 550.
198. Id. at 551.
199. Id.
200. M. MOSKOWITZ, supra note 43, at 107.
201. See supra note 25 and accompanying text.
202. Bilder, Rethinking International Human Rights: Some Basic Questions, 1969 Wis. L.
REV. 171, 205-07.
203. R. LILLICH &. F. NEUMAN, supra note 34, at 556.
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law. 2° Internal legislation protecting human rights is only a first
step. More important is the reconciliation of ambiguities between
British domestic law and international law.
Faced with Parliamentary inaction, the courts are the only fo-
rums through which British human rights can be protected. In case
of conflicts between domestic law and a treaty, the court should be
allowed to refer to the treaty in order to find a construction consis-
tent with Great Britain's international obligations.2 °5 In R. v. Home
Secretary, exparte Phansopkar,2 °6 the court referred to Article 8 of
the European Convention.20 7 They stated that, first and foremost,
those charged with the administration of the law should adhere to
the spirit of the Convention which allows direct rights to aggrieved
persons.208
Further, when applying and interpreting the law, the courts
should be mindful of the provisions of the Convention. 20 9 In Pan
American Airways Inc. v. Department of Trade,21° the rule is stated
that a treaty may be used as an aid to the interpretation of a statute.
If a court is faced with two courses of action, one consistent and the
other inconsistent with an international obligation, reference to a
treaty is essential. 21' Thus, the international obligation should be a
consideration in formulating the legal rule to be applied by the
courts.
As advocates for injured parties, attorneys should always
search for an applicable treaty. If such a treaty exists, they should
formulate their strategies to incorporate the terms of the treaty. If
there is a conflict between a statute and a treaty, an attorney should
argue that inconsistencies be resolved in favor of the treaty and,
hence in accordance with the nation's treaty obligations.
Finally, in administering the law, public authorities should
consider international obligations.2 12 In the field of racial relations,
the Commission for Racial Equality has the power to conduct for-
mal investigations and work toward the elimination of discrimina-
204. See supra text accompanying notes 34-39.
205. Saloman v. Commissioner of Customs and Excise, [1967] 2 Q.B. 116.
206. [19761 7 Q.B. 606.




210. [1976] 1 Lloyd's L.R. 257.
211. Id.
212. R. v. Home Secretary, exparte Bhajan Singh, [1976] 7 Q.B. 198.
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tion. It exhibited this power in Mandla v. Lee.213 However, the
power of the Commission should be enlarged to enable this entity
to invoke treaty law if necessary to expose violations at the domes-
tic level. Individuals have no standing to bring a violation against
a nation under the European Convention.21 4 The grant of broader
powers to the Commission to invoke treaty law would be a giant
step in eradicating personal injustice at the domestic level.
VII. CONCLUSION
Since treaties are interpreted differently by each nation, mem-
bers of international conventions often assume disparate obliga-
tions when subscribing to a treaty.21 5 Great Britain follows a
dualistic approach which empowers municipal law with primacy
over international law.
2 16
Great Britain has subscribed to two treaties in the field of
human rights: the International Convention on the Elimination of
All Forms of Racial Discrimination,2 17 and the European Conven-




These agreements forbid signatories from discriminating on the ba-
sis of race, sex, language, or religion z.2 9 These treaties, however,
have not been incorporated into British domestic law.220
Case law regarding prison rights, freedom of speech, the right
to join trade unions, and protections for the mentally ill, demon-
strates that English judges have invoked the European Convention
when the adequacy of British law is in question.221 In racial rela-
tions, however, Great Britain has only invoked domestic law, 222 de-
spite the fact that the two human rights treaties contain provisions
for racial discrimination.223 When construing cases based on
claims of racial discrimination, the courts have been generally re-
strictive.224 In July 1982 the British courts were confronted with
the application of the Race Relations Act to discrimination based
213. See supra note 181 and accompanying text.
214. See supra note 130 and accompanying text.
215. See supra text accompanying notes 34-39.
216. See supra text accompanying notes 36-38.
217. See International Convention, supra note 10.
218. See European Convention, supra note 9.
219. See supra text accompanying notes 143-45.
220. 1d.
221. See supra text accompanying notes 104-34.
222. See supra text accompanying notes 194-96.
223. Id.
224. See supra text accompanying notes 146-68.
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on religion.22 The court held that the British Act did not extend to
religious discrimination.226 This interpretation, however, conflicts
with the applicable provisions of the human rights treaties.
The treaties that Great Britain has signed specifically provide
that member states must prohibit discrimination based on religious
grounds.227 Therefore, in permitting such religious discrimination,
Great Britain has circumvented international commitments in the
field of human rights.
Human rights are fundamental with respect to the certain
rights and freedoms guaranteed to each individual against the
power of the State.228 It is therefore essential that Great Britain
reconcile the ambiguities between international and municipal law
in order to protect these human rights. Until Great Britain incor-
porates its treaty responsibilities through an Act of Parliament,229
there is no avenue for persons to invoke treaty law. In the interim,
courts, lawyers and mediators should consider the International
and European Conventions in the preparation of arguments and
defenses for aggrieved persons in cases of discrimination.23 It is
time for Great Britain to take measures to protect all its people,
regardless of race, color, national or ethnic origins, nationality or
religion.
Lisa G. Shemonsky
225. The Times (London), July 30, 1982, at 19, col. 1.
226. See supra text accompanying notes 177-93.
227. See supra text accompanying notes 194-96.
228. See supra text accompanying notes 40-49.
229. See supra text accompanying notes 36-38.
230. See supra text accompanying notes 197-214.
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